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Summary

1; The Gity of Bradiord District Gouncil has recently released the publication draft of its Core Strategy
Development Plan Document (February 2014) (“Core Strategy PD") together with an associated
Appropriate Assessment report (“AA 2014"). The Core Strategy PD is also accompanied by a
further earlier AA report which is dated May 2013 (but ‘back dated’ to October 2011) (“AA 2013").

2. The AA 2013 and AA 2014 have been reviewed and have been found wanting, both scientifically
and legally. Significant legal and scientific flaws have been identified in the methodology employed
by the authors meaning that the AA 2013 and AA 2014 cannot be relied upen. As such proposed
policies in the Core Strategy PD which have been informed by the AA 2013 and/or AA 2014 are also
unreliable and cannot be justified. The key findings of the review are summarised below.

3. The Core Strategy Further Engagement Draft (“Core Strategy FED") (October 2011) refers to an
appropriate assessment which had already been undertaken as at that date (see para 1.27). This
assessment has nol been published. Instead only the later AA 2013 and AA 2014 have been
published. This 2011 appropriale assessment must be provided.

4, No evidence of the screening assessment of the Core Strateqy, as is required in accordance with
regulation 102 of the Conservation of Habitals and Species Regulations 2010 (*2010
Regulations™), has been published in support of the AA 2013, AA 2014 and the Core Strategy PD.
There is reference in the AA 2013 and AA 2014 to a screening assessment by “Environ, 2012" but
this has not been provided. This must be provided. The AA 2013 (para 9.1.1) also refers fo a
screening assessment dated "March 2010%. This must also be provided.

5. The screening assessment referred to in AA 2013 and AA 2014, “Environ, 2012", is described as
being a screening assessment of both the draft Core Strategy and the draft Waste Strategy together.
This is not appropriate. There must be single screening report dealing with the Core Strategy as is
reguired by regulation 102 of the 2010 Regulations.

6. Following well established principles under caselaw, the screening report must take into account the
Core Strategy as a whole including any necessary avoidance/mitigation measures including any
necessary safeguarding/qualifying policy wording. It would appear that this has not been the
approach here. The assessment in this case (reflected in AA 2013 and AA 2014) has proceeded on
the basis that the Core Sirategy has failed the screening test in regulation 102 of the 2010
Regulations (although as noted above the screening assessment has not been provided) and that an
appropriate assessment is therefore required. Howewver it is in fact highly unlikely that an
appropriate assessment is required since the correct approach to screening is fo assess likely
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impacts and then to take account any proposed avoidance/mitigation measures (including any
necessary safeguarding /qualifying pelicy wording), as part of the screening process, to address
those impaclts. Indeed it is noted that the 2011 version of the Core Strategy commented at para
1.27 that “The Core Strategy has been subject to an initial Appropriate Assessment (AA) as required
under European and Domestic regulations. The assessment concluded that there were unlikely to be
any significant effects upon the South Pennine Moor SPA/Special Area of Conservation (SAC) sites.
Sufficient safeguards are in place, in the form of over-arching policies to ensure that the Core
Strategy would not have a significant effect on the integrity of these sites.” The key wording here is
“The assessment concluded that there were unlikely to be any significant effects upon the South
Pennine Moor SPA/Special Area of Conservation (SAC) sites”. This is the wording of the screening
test under regulation 102 of the 2010 Regulations. It is clear therefore that in 2011, taking into
account the safeguarding policies (as screening requires), the screening test was in fact met and no
appropriate assessment was therefore required.

T The assessment in AA 2013 and AA 2104 has erred in law by confounding the stalus of a mobile
typical species of a gualifying Annex | natural habitat of a Special Area of Gonservation (“SAC") with
the status of a mobile gualifying feature of a European site. The AA 2013 and AA 2014 proceed on
the basis that mobile typical species are to be regarded and treated in the same way as mobile
qualifying features. This is incorrect. As such the AAs have erred by taking into account potential
impacts on the habitals of typical species located outside the boundary of the SAC which coniains
the Annex | natural habitat type to which the typical species are stated to relate. In addition the
basis for the typical species chosen by the authors for analysis in AA 2013 and AA 2014 is
insufficiently supported and not accepted. As such the AAs have incorrectly extended the scope of
the assessment beyond that envisaged or required by regulation 102 of the 2010 Regulations or by
the Habitals Directive.

8. The avoidance/mitigation measures proposed in the Core Strategy PD (in particular proposed
Policies SC8 and HO3) have not been informed by any suitable or adequate assessment of impacts
in AA 2013 or AA 2014 and are instead justified on the basis of a deficient assessment:

8.1 The AA 2013 acknowledges throughout the document in relation to a number of the impact
pathways identified that its conclusions are uncertain and are based on either insufficient or no
evidence relevant to the South and North Pennines. Even in relation to the impact pathways
where this is not expressly acknowledged it is clear that this is the case. The AA 2013 (para
9.4.1) itself notes that data gaps including bird surveys, habitat surveys and visitor surveys
needed tfo be filled. The AA 2013 also acknowledges that the recommendations it makes for
aveoiding or mitigating impacts are “interim recommendations” (see heading on page 93) and
“nreliminary ideas for avoiding adverse effects on the integrity of European sites” (para 9.3.1).
Where the AA 2013 report discusses “Adjusting the rate, scale and spatial distribution of
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development” (para 8.3) it concludes that (para 8.3.1) “We are concerned that the overall level
of housing being proposed within Bradiord district is such that adverse effects on the SACG/SPA
may not be capable of being avoided or mitigated” and “reducing the scale of housing
allocations, parficularly for settlements wholly or substantially within 2.5km of the SAG/SPA, is

therefore likely 1o be necessary to satisfy the requirements of the Habiials Regulations”. AA
2013's recommendations are therefore, by its own admission, insufficiently evidenced and are
merely preliminary.

8.2 Further data was then collected in 2013 and referred to in the revised AA 2014: visitor surveys,
breeding bird surveys and surveys of moorland fringe habitals. One would therefore expect the
AA 2014 to review fully the AA 2013 based on the 2013 data obtained so as to re-assess the
likely impacts on the relevant European sites; to conclude whether a significant effect on the
European sites would be likely; to identify the nature and scale of any avoidance/mitigation
measures needed to address any such likely impacls; and finally to present this clearly in the
AA 2014. One would then expect the Core Sirategy PD to contain polices reflecting the
avoidance/mitigation measures which are evidenced through that process as being needed to
address, in appropriate nature and scale, the specific identified impacts.

8.3 However this, regrettably, has not been the approach. The AA 2014 does not, in the case of
many of the impact pathways, draw any conclusion as to the likelinood of significant impacts (or
indeed adverse effects) on the European sites. The AA 2014 explains (section 6.3) that the
Core Strategy PD is based on the AA 2013's recommendalions (which were, as already
explained merely “preliminary ideas” or “interim recommendations” in the absence of sufficient
evidence), whilst taking inlo account the data from 2013. The Core Strategy PD has therefore
simply run with the recommendations in the AA 2013 (even though they were “preliminary
ideas” only), apparently tweaking them a little to reflect the data collected in 2013. There has,
therefore, been no process of stepping back to assess whether the “preliminary ideas” made in
AA 2013 are in fact necessary or appropriate in the light of further information obtained; or
indeed whether (in the light of that information) there might be another approach which would
retain flexibility as fo the provision of housing development at this stage of the development

plan process but nevertheless secure the necessary protection of the European sites.

8.4 In this way an assessment, which has been acknowledged even by its authors to be deficient
and unreliable (the AA 2013), has come io dictate the exiremely restrictive housing policy now
found in Policies SC8 and HO3 of the Core Strategy PD without any adeguate justification or
indeed consideration of other potential approaches. The scale and nature of the reduction in
numbers of housing / redistribution of housing which the Core Strateqgy PD states is needed is
not evidenced by the assessment undertaken.
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10.

11.

12

8.5 In relation to other possible approaches, we note that, in relation to aimospheric pollution, the
AA 2014 recommends more detailed testing and traffic modelling during the pre-allocations
testing stage which will precede development of the Allocations DPD (para 5.5.12). A similar
approach could be adopted by the Core Strategy PD in relation to housing numbers and
distribution. Following a proper assessment which must address the deficiencies identified in
this report, a policy could be written to identify further information and data that is needed to
make a reliable assessment of impacts of housing numbers/distribution on the European sites
and to reguire that information and data to be obtained and lo dictate the approach in the
Allocations DPD.

Deaspite the additional data collected in 2013, the data and information on which the AA 2013 and AA
2014 are based are in any event wholly insufficient to make an assessment of impacts of the Core
Strategy on the relevant European sites in this case. The following data/information have not been
considered at all:
* Likely change population and demographics arising as a conseguence of the Core Strategy
and how that might translate info increased visitor numbers;
* The ability of the moors to accommodale visitor pressure; and

* The nature of the potential impacts specific to upland moors.

As it stands the AA 2014 concludes that there is no certainty as to the absence of adverse effects on
the integrity of the relevant European sites. As such the Core Strategy cannot lawfully be adopted
without compliance with regulations 103 and 105 of the 2010 Regulations No information as to how
the requirements of regulations 103 and 105 could be met has been provided. It is highly unlikely
that these requirements could be met in this case.

AA 2013 and AA 2014 have not incorporated any ‘in combination’ assessment which is a
reguirement of regulation 102.

As part of the review a reassessment of the proposed avoidance / mitigation measures to ensure
protection of the European sites must be undertaken. Such measures must be demonstrated lo be
necessary, proportionate and eflective to address the likely evidenced impacts identified. The
review muslt present the various options in terms of policy wording which might be available for
incorporation into the Core Strategy so as lo ensure the necessary protection of the European sites.
The policies set out in SC8 and HO3 are unduly restrictive and it is unlikely that the nature and scale
of the restrictions imposed are reguired to allow the reguirements of regulation 102 to be met.
Consideration should be given to adoption of a policy which secures protection of the European sites
through the imposition of requirements as regards further data collection, which is the approach
adopted by the authors in relation to atmospheric pollution (para 5.5.12 A 2014). In accordance with
the “soundness fest” (para 182 National Planning Policy Framework) the Core Strategy should adopt
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the most appropriate sirategy when considered against the reasonable alternatives and deliver
sustainable development consistent with national policy. Unduly restrictive policies, which go further
than is necessary in the context of a core stralegy which is a high level document to secure
protection of the relevant European sites. will not meet the soundness test.

13. The Strategic Appraisal (SA) of the Core Stategy, which has been submitted alongsite the
Publication Draft, refers to the flawed HRA and therefore cannot be relied upon in this respect.
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15.

16.

17

18.

Introduction

Background

The City of Bradiord District Gouncil has recently released the publication draft of its Core Strateqgy
Development Plan Document (February 2014) (“Core Strategy PD") together with an associated
Appropriate Assessment report' (“AA 2014"). The Core Strategy PD is also accompanied by a
further earlier AA report which is dated May 2013 but is curiously ‘back dated’ to October 20117
(“AA 20137).

Following the publication of the Core Strategy PD and the AA 2013 and AA 2014 Baker Consultants
Ltd and Freeth Cartwright LLP were approached by a consortium of interested parties (Commercial
Estates Group, Persimmon Homes, Barratt Homes & David Wilson Homes, Redrow Homes Ltd) to
provide a review of the two AAs and to assess the efficacy of the methods employed and whether or
not the conclusions reached are juslified, proportionate, necessary and consistent with the relevant

legal framawork.

This review has been principally the work of Baker Consultant’'s managing director Andrew Baker
and Penny Simpson of Freeth Cartwright LLP.

Andrew has considerable expertise in nature conservation law and has published widely an the
subject including (along with Brown Jacobson Solicitors) the 2* Edition of ‘A Manual of Nature
Conservation Law’ edited by Michael Fry. Through his involvement in Nature Conservation Working
Group of the UK Environmeantal Law Associated (UKELA) Andrew has been actively involved in the
development of Nature Conservation Law and planning policy that affects ecological issues. Andrew
has considerable expertise of the practical application of this area of law and teaches on European
and domestic nature conservation law and its associated guidance and policy. He has had close
involvement in a number of cases in particular ones that involve the protection of lowland heaths
such a Thames Basin Heaths and Dorset Heaths. In his earlier career as a field botanist Andrew
worked for the Peak District National Park Authority and English Nature on upland heaths including
the South Pennine Moors and he is therefore very familiar with these habitats and the pressures
facing them.

Penny Simpson is an environmental lawyer and a partner at Freeth Cartwright LLP. She has over 14
years of experience in advising on nature conservation law, principally relating to the Habitats and

' Habitats Regulations Assessment for the Gity of Bradford District Core Strategy. Appropriate Assessment
Report for the Publication Draft Document (February 2014) February 2014.

® Habitats Regulations Assessment for the Gity of Bradford District Core Strategy. Appropriate Assessment
Report for the Further Engagement Draft Document (October 2011) May 2013
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19.

20.

21.

Birds Directives. In her practice at Freeth Cariwright LLP she advises a wide range of public and
private sector clients on these issues. She has very recently stepped down as chairperson of the
Nature Conservation Working Group of the UKELA, having held thal position for approximately 5
years. As well as her provision of day to day legal services o her clients on natural environment
issues she is retained by many organisations to provide professional training on the Habitats and
Birds Directives to environmental professionals. She has published widely on these issues including
in the Journal af Planning and Environmental Law and has also been quoted by the Sunday Times

newspaper for her Habitats and Birds Directive expertise.

The following repori contains a critique of the two AAs thal have accompanied the iterations of the
Core Strategy to date. Much of the work is concentrated on the AA 2014 of the Core Strategy PD
howeaver the AA 2013 has also been reviewed as the AA 2014 referances the AA 2013,

The Habitat Regulations Assessments of Development Plan
Documents

Habitat Regulation Assessments (*HRAs™), as required under Article 6(3)-(4) of the Habitats
Directive (92/43/EEC), must be undertaken in relation to both “plans” and “projects”. In relation to
“land use plans” the provisions of Article 6(3)-(4) Habitats Directive have been implemented in
England by regulations 102, 103 and 105 of the Conservation of Habitats and Species Regulations
2010 (“2010 Regulations™). The Bradford Core Strategy is a land uge plan and “it is the most
important development plan document contained within the Local Plan. This is because it sels the
strategy and framework within which all subseguent development plan documents are formulated”
(para 1.5 of the Core Strategy PD). The purpose of a HRA of a core sirategy is therefore to ensure
that a later plan or project brought into effect under the core strategy. which is likely to have a
significant effect on a European site (i.e. which fails the HRA screening test) and which will or may
have an adverse effact on the integrity of a European site, as understood at the Gaore Strategy stage.,

cannot in the future be approved consistently with the core strategy.

The degree of detail available at the core strategy stage, when no more detailed plan or project has
as yet come forward, will inevitably be limited. Therefore the appropriate manner in which to conduct
an HRA of a core strategy is (i) to provide an assessment to the extent possible (bearing in mind the
high level nature of the core strategy) of the impact of the plan on the qualifying features of the
relevant European siles based on appropriaie and relevant data and information; (ii) where
necessary identify appropriate and proportionate avoidance and / or mitigation measures which
reflect and address in nature and scale the negative impacts from the core strategy on the European
sites which have been identified as being problematic; and (i) providing qualifying policy wording
within the core strategy to reflect those necessary avoidance / mitigation measures. The qualifying
policy wording will thereby prevent a future plan or project proposal going forward unless there is

5568224 1.00C 7 of 21



22.

23.

certainty as regards an absence of negative effects on the relevant European sites. In this way a
core strategy represents a conditional, not irrevocable, commitment to future proposals.

The 2010 Regulations adopt a staged approach to HRA as is required under Article 6(3)-(4) of the
Habitats Directive. This is set out, in relation fo land use plans, in regulation 102, 103 and 105 of the
2010 Regulations.

102. Assessment of implications for European sites and European offshore marine sites
(1) Where a land use plan —

(a is likely to have a significant effect on a European site or a Eurcpean offshore marine
site (either alone or in combination with other plans or projects), and

(b) is not directly connected with or necessary to the management of the site,

the plan-making authorty for that plan must, before the plan is given effect, make an
appropriate assessment of the implications for the site in view of that site’s conservation
objectives.

(4} In the light of the conclusions of the assessmeni, and subject to regulation 103
(considerations of averriding public interest), the plan-making authority or, in the case of a
regional strategy, the Secretary of State must give effect to the land use pian only after having
ascertained that it will not adversely affect the integrity of the European site or the European
offshore marine site (as the case may be).

103. Considerations of overriding public interest

(1) If the plan-making authority are satisfied that, there being no alternative solutions, the
land use plan must be given effect far imperative reasons of overriding public interest {which,
subject to paragraph (3), may be of a social or economic nature), they may give effect to the
land use plan notwithstanding a negative assessment of the implications for the European site
or the European offshore marine site (as the case may be).

105. Compensatory measures

Where in accordance with regulation 103 (considerations of overriding public interest) a land
use plan is given effect notwithstanding a negative assessment of the implications for a
European site or a European offshore marine site, the appropriate authority must secure that
any necessary compensatory measures are taken to ensure that the overall coherence of
Natura 2000 is protected.

It can be seen that the first stage is the test to be applied by the plan making authority to decide
whether an appropriate assessment is required. This is known as the “screening” or the “likely
significant effect” iest. If the plan making autherity concludes that the land use plan is not likely to
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25.

26.

have a significant effect on the relevant European site alone or in combination with other plans or
projects, the HRA is complete and the plan may be given effect.

It is important fo recognise that the land use plan as a whole, including any necessary avoidance
and / or mitigation measures envisaged within it (ie measures to avoid impacts on the relevant
European site), must be the subject of the “screening test” in accordance with the judgment handed
down in Hart District Council v The Secretary of State for Communities and Local Government
[2008] EWHC 1204 (Admin).

Therefore where a screening assessment of a land use plan indicates that there are any aspects of
the plan which would be likely to have a significant effect on a European sile either alone or in
combination with other plans or projects, the screening process should proceed iteratively to
consider the incorporation of avoidance / mitigation measures tailored to address the offending
impacts. This should include any gualifying policy wording, as referred to in paragraph 20 above.
The land use plan should then be re-screened by the plan-making authority and a conclusion
reached as to whether, taking into account the tailored avoidance / mitigation measures including
policy wording, the land use plan is likely to have a significant effect on the relevant European site,
alone or in combination with other plans or projects. This re-screening process may occur a number

of times.

If a land use plan fails the screening test then an ‘appropriate assessment’ must be made by the
plan making authority, following which regulation 102 reguires the plan making authority to ascertain
whether or not there will be no adverse effect on the integrity of the relevant European site. If the
plan making authority ascertains, following its appropriate assessment, that the plan will not
adversely affect the relevant European site then the plan may be given effect. If it does not so
conclude then the provisions of regulations 103 and 105 apply. Only if the requirements of
regulations 103 and 105 are met could the plan then lawfully be given effect.
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27.

28.

29.

30.

3t.

32.

Review of HRA

Bradford City Council has produced two AAs of its draft Core Strategy as set out above. These two
documents are very similar however the AA 2014 has been modified to reflect a number of surveys
that were carried out following the publication of the AA 2013. As such this review concentrates on
the AA 2014. The AA 2013 document however sets out a number of recommendations have been
referred to in the 2014 AA and therefore it is necessary to review these recommendations.

The Core Strategy Further Engagement Drafi (“Core Strategy FED") (October 2011) refers to an
appropriate assessment which had already been undertaken as at that date (see para 1.27). This
assessment has not been published. Instead only the later AA 2013 and AA 2014 have been
published. This 2011 appropriate assessment must be provided.

Appropriate Assessment May 2013 (October 2011)

The AA 2013 appears to have followed a previous joint screening assessment of the draft Caore
Strategy and draft Waste Management Plan (Environ 2012) as referred to in paragraph E1.3 of AA
2013. This document however cannot be found on the Council’s website and there therefore
appears to be no public record of the screening assessment. The failure to publish the screening
assessment is a concem and it must be provided. The AA 2013 (para 9.1.1) also refers fo a
screening assessment dated “March 2010". This must also be provided if different to the Environ
2012 screening assessment.

As noted in the paragraph 23 above, caselaw has shown that the plan making authority is required,
when screening, to take the entire plan into account including avoidance or mitigation measures.
Given this, It is at present far from clear as to why the Core Strategy PD has been determined to
have failed the screening test. In addition the screening test must be applied in relation to each land
use plan and it is not acceptable that the screening assessment referred to appears to have dealt
with two plans together.

The majority of the AA 2013 is reproduced in the later AA 2014 and therefore is not reviewed in
detail here.

Howewvar it Is important to note that the AA 2013 acknowledges throughout the document in relation
{o a number of the impact pathways identified thal its conclusions are uncertain and are based on
elther insufficient or no evidence relevant to the South and Morth Pennines. Even in relation to the
impact pathways where this is not expressly acknowledged it is clear that this is the case. The AA
2013 (para 9.4.1) itself notes that data gaps including bird surveys, habitat surveys and visitor
surveys needed fo be filled.
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33.

34.

39

36.

ar.

38.

The AA 2013 also acknowledges that the recommendations it makes for avoiding / mitigating
impacis (eg reductions of housing allocation within 2.5km of the relevani Special Areas of
Conservation (SACs) / Special Protection Areas (SPAs) and other related measures) are merely
“‘interim recommendations” (see heading on page 93) and “preliminary ideas for avoiding adverse
effects on the integrity of Eurcpean sites” (para 9.3.1). Where the AA 2013 report discusses
“Adjusting the rate, scale and spatial distribution of development” (para 8.3) it concludes that (para
8.3.1) “We are concerned that the overall level of housing being proposed within Bradford district is
such that adverse effects on the SAC/SPA may not be capable of being avoided or mitigated” and
“reducing the scale of housing allocations, particularly for setilements wholly or substanfially within
2.5km of the SAC/SPA, is therefore likely to be necessary to safisfy the reguirements of the Habitats

Regulations”.

AA 2013's recommendations are therefore, by its own admission, insufficiently evidenced and are
merely preliminary. It is also unclear whether these recommendations are those of the competent
authority or merely the views of the consultants who produced the AA.

This will be reviewed in more detail later in this document.

Appropriate Assessment of February 2014

The AA 2013 was updated by the AA 2014. The AA 2014, while very similar fo the former document,
is informed by 3 additional pieces of work.

e Surveys of visitor activity within the SACs/SPAs;

*  Breeding bird surveys within 2.5km of the SACs/SPAs; and

*  Survey of moorland fringe habitats.

The AA 2014 however (rather than carrying out a full review of the potential impacts on the relevant
European siles based upon the further data collected; providing a view as 1o likely impacts in view of
that information; and recommending appropriate (proportionate and necessary) awvoidance /
mitigation measures to address those specific likely impacts) simply takes as read new Policy SC8
and HO3 and in that way carries over the “interim” / “preliminary idea” recommendations of AA 2013

without question.

In this way an assessment, which has been acknowledged even by its authors to be deficient due to
inadequate data (the AA 2013), has come to dictate the exiremely restrictive housing policy now
found in Policy SC8 and HO3 of the Core Strategy PD without any adequate justification or indeed
consideration of other potential approaches.
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39.

40.

41.

42.

43.

44,

45.

This flawed approach is explored in more detail below.
Methodology

The failure to publish the screening assessment associated with the AA 2014 is (as explained
above) a continuing failure in this HRA process.

Section 2.1 AA 2014 sets out the guidance that has been followed in compiling the AA 2014 (this
guidance was also referred to in AA 2013 (section 2.1}).

Paragraph 2.1.2 includes an excerpt from the EC (2000a) guidance on the use of the Precautionary
Principle. It is important to note that the guidance recommends that the Precautionary Principle be
triggered where “a preliminary scientific evaluation shows that there are reasonable grounds for
concern that an activity might lead to damaging effecis”. The EC guidance 2000a provides further
guldance on what a preliminary scientific evaluation should include.

The implementation of an approach based on the precautionary principle should start with a
scientific evaluation, as complete as possible, and where possible, ideniifying at each stage
the degree of scientific uncertainty.
In addition, in the case of R (Boggis) and another v Natural England [2009] EWCA Civ 1061,
Sullivan J stated that for a risk to exist which may then lead 1o tailure of the HRA screening test there
must be “credible evidence” that there is a “real, rather than a hypothetical, risk”.

In this AA 2014 insufficient scientific evaluation, particularly in relation to the recreational and other
direct impacts alleged to present a threat to the SACs and SPAs from nearby housing development
has been carried out or provided to allow reliance on the precautionary principle or to satisfy the
view of Sullivan J. Specifically insufficient scientific evaluation has been carried oul or provided to
avidence the scale and nature of the reduction in numbers of housing / redistribution of housing
which the Care Strategy PD states is needed as a consequence of the HRA.

The method adopted in the AA 2014 is further flawed. The AA 2014 concludes (para 8.3.1) that it is
not possible to demonstrate with certainty that the Core Sirategy PD will not lead to adverse eifects
on the integrity of the relevant European sites. On this basis the Core Strategy PD may only be
adopted / given effect if the requirements of regulations 103 and 105 of the 2010 Regulations are
first met. The AA 2014 provides no comment on these requirements or how they might, if at all, be
satisfied in this case. These requiremenis are difficult to meet and it is highly doubtful that they
could ever bet met in this case. Theretore on the basis of the AA 2014 one concludes that the Core
Stralegy PD, as assessed under the AA 2014, has very little prospect of lawfully being adopted.
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46.

47.

48.

49.

Having acknowledged the absence of certainty over the Core Strategy PD's impact on the integrity
of the relevamt European sites, paragraph 8.3.1 then states that “the Core Strategy establishes a
reasonable and pragmatic approach to reducing the risk of adverse effects (including by
redistributing development and providing for alternative recreational sites) and mitigating residual
impacts (through access and habital management} to demonstrate that adverse effects are capable
of being avoided and / or mitigated. Further work is needed during preparation of the Allocations
DPD to ensure that........ *. Howewer further work on the Allocations DPD has no relevance if the AA
2014 is unable to conclude (as is the case) that the Core Strategy PD will have no adverse effect on
the integrity of the relevant European sites.

Typical Species

The approach adopted by the AA 2013 and AA 2014 has erred in law in relation to assessing
impacts on the SACs, specifically with regard to “typical species’. This error is perpetuated by the
Core Strategy PD which is based in part, and incorrectly, on the conclusions reached in the AA 2014
as regards lypical species (see e.g. paras 3.115, 5.4.36 Core Strategy PD).

First, the list of typical species is effectively a random selection of species made by the authors of
the AA 2014 (based on the references at para 3.7.2 of the AA 2014), which is not accepted.

Secondly, the AA 2014 considers, as relevant to the HRA, impacts on mobile “typical species”
outside the boundary of the SAGCs. This is incorrect. This approach fails to recognise the important
difference between a qualifying feature of a European site and the typical species of an Annex |
natural habitat for which a SAC is designated. SACs are designated under Adicles 3 and 4 of the
Habitats Directive for one or more of the natural habital types listed in Annex | and species of animal
or plant listed in Annex |l of the Habilats Directive. These are the qualifying features of the SAC.
The focus of 2 HRA is on the European sile's qualifying features. The authors of the AA 2013 and
AA 2014 have erred in giving mobile “typical species” of an Annex | natural habitat the same status
and treatment as a mobile qualifying species. The use by mobile qualifying features (eg a specific
identified population of a qualifying bird species for which a SPA is classified; or a specific identified
population of a gualifying animal species for which a SAC is desighated) of habitat outside the
relevant SPA or SAC is relevant to a HRA because those birds or animals themselves (and indeed a
specific population of them) are the gualifying feature. By contrast the “lypical species” of a SAC's
natural habitat is not an identified specific population of a named species. They are instead an
assortment of species which are directly associated with / functioning as part of the qualifying natural
habitat within the boundary of the SAG. Typical species are therefore only relevant to a HRA to the
extent that they function with the qualifying natural habitat within the SAC for which the SAC is
designated. As such impacts on typical species are only relevant to a HRA if they are associated
with impacts on the gualifying natural habitat for which the SAC is designated. An impact outside
the SAC boundary on species which happen to be typical of the SAC’s qualifying natural habitat
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does not amount to an impact on the struciure or function of the qualifying natural habitat within the
SAC. This is clear from:

¢ 521 Article 6(3) Habitats Directive: Under Article 6(3) a HRA must be made “in view of* the
conservation objectives of the European site. The conservation objectives set by Natural
England (*ME”) in the case of the South Pennines and MNorth Pennines SACs are available on
ME's website. Mole that the key objective is: “With regard to the_natural habitats and / or species
for_which the site has been designated (the Qualifying Features listed below):...."Avoid

deterioration of the gualifying natural habitats and the habitats of the gualifying species, and the
significant disturbance of those qualifying species, ensuring the integrity of the site [see below]

is maintained and the site makes a full coniribution to achieving favourable conservation status
of each of the qualifying features”. “Integrity of the site” is defined in OPDM Circular 06/2005:

“The integrity of a site is the coherence of its ecological structure and function, across its whole

area, that enables ii to sustain the habital, complex of habitats and / or the levels of populations

of the species for which it was classified”. The five maintenance and restoration objectives
included in NE's conservation objective document also all relate to the qualifying natural
habitats and the qualifying species. For example the document includes objectives to maintain
or resiore the “populations of the qualifying species™ and the “distribution of the qualifying
species within the site”. There is reference to “typical species” within the objective to maintain
or restore “the structure and function (including typical species) of qualifying natural habitats”.
This is therefore an objective to maintain or restore the function of the natural habitats within
the SAC boundary, of which the typical species are a part. The typical species are only relevant
to the extent that they function with the qualifying natural habitat for which the SAC is
designated. Impacts on typical species are only relevant to the extent that they are associated
with impacts on the natural habitat of the SAC. In further support of this it is important to note
that the conservation objective document does not reguire (as it does for qualifying species)
maintenance or restoration of “populations of typical species” or of the “distribution of typical
species within the site”. The approach adopted by the authers incorrectly proceeds as if such
requirements did exist.

* The quote provided from the European Commission's MN 2000 guidance in para 3.7.1 of the
AA 2014 does not support the authors’ approach. It shows that the structure and function of the
natural habitat within the SAC is the key issue, of which the typical species form part. The
typical species are not to be considered distinct from that natural habitat:

“Habitat deterioration occurs in a site when:

the area covered by the habitat in the site is reduced or
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50.

51.

52.

53.

the specific structure or funciions [ie of that habitat] necessary for the long term maintenance
or the good conservation status of the typical species which are associated with the habitat
are reduced in comparison o their initial status”.

* The authors' approach is inconsistent with their own stated approach af para 3.1.2 AA 2014
"...Adverse effects may also occur via impacts to mobile species occurring outside of a
designated site but which are qualifying features of the site” (Table 3.1 of the AA 2014 lists
those qualifying features, which (correctly) do not include any typical species).

Even to the extent that NE's conservation objective documents do make typical species relevantto a
HRA (i.e. as noted above, when the typical species is impacted in conjunction with impacts on the
natural habitat within the SAC boundary) there is no identified population level (e.g. numbers of pairs
or percentage of the UK population) of any specific typical species which must be maintained or
restored (contrast the position with qualifying species — see eg para 3.2.3 - 3.2.4 and 3.3.2 - 3.3.3 of
AA 2014). Therefore even if the authors were to limit, in the assessment, their consideration of
typical species (as they should) to the impacts on those species through impacts on the natural
habitat within the SAC boundary, an adverse impact or risk of an adverse impact measured through
the typical species would be very difficult to judge.

The AA 2014, by assessing potential impacts on ‘typical species’ (which are not qualifying features)
outside the SAC boundary , has incorrecily extended to scope of the assessment beyond that which
is envisaged and required by the Habitats Directive. Consequantly too great an emphasis has been
given the value of habitat ouiside the boundary of the Eurcpean sites (see below). As noted above it
is however acknowledged that habitat used outside the South and MNorth Pennine SPAs by mabile
qualifying species of the SPAs are relevant to the HRA.

The illogicality of this approach is fully demonstrated in paragraph 7.4.1 of the AA 2014 which
considers the impact of the Core Strategy PD upon the North Pennine Moors SAC. The paragraph
includes the following text.
‘Development that significantly impinges, either direclly or indirectly, on in-bye fields used by
typical species of the Annex 1 habitats of the SAC could have an adverse effect on the
conservalion status of these species, and hence the habitat for which the SAC has been
selected.’

The author has construgted an argument that impaclts manilest upon typical species (Twile and
Curlew in this case) from outside the SAC will some how affect the SAC habitat that supports them.
This is clearly not the case as there is no mechanism by which this might occur. While the
populations of these birds may be affected by changes to the SAC’s qualifying habitat within the
boundary of the SAC, the converse is not frue.
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54.

55,

56.

AT,

58.

59.

60.

Identification of Impact Pathways

Section 5 of the AA 2014 sets out to identify the pathways by which the Core Strategy PD may have
an adverse Impact upon the relevant European sites.

Loss of supporting habitat

A key part of the assessment relates to the potential loss of supporting habitat outside the European
site boundaries that may result in adverse effects upon the qualifying bird species of the SPAs.
However this assessment also considers bird species that are considered by the authors o be
“typical” of the qualifying natural habitats of the S8ACs and, for the reasons given above, this is

therefore not considered to be relevant.

Of the qualifying birds species of the SPAs, only Curlew were recorded on the Strategic Housing
Land Awvailability Assessment (SHLAA) sites that were surveyed (Table 5.3 page 47 AA 2014).
Curlew is a qualifying species only for the North Pennines Moors SPA (this species is not included in
the South Pennines Moors SPA designation) and yet the AA 2014 concludes that there is no
adverse effect upon the integrity of the North Pennines SPA (paragraph 7.6.13)

Recreational impacts

A considerable part of the AA 2014 focuses on the potential impact on the relevant European sites of
recreational activities arising from various policies within the Core Strategy PD. It would appear that
the majority of the assessment is based upon the author's experience and knowledge of southern
lowland heaths such as Thames Basin Heaths and Dorset Heaths. Much of the assessment is
based upon data gathered from these areas.

The lowland heaths of southern England are however not only very different habitats but are also
subject to very different recreational pressures.

The difference in the scale between the lowland and upland European sites, for example, raises
guestions as to how relevant data, regarding the lowland heather sites, are to the uplands. The
Thames Basin Heaths SPA is a dispersed, archipelago European site of just over 8.200 Ha whereas
the North Pennine Moors is over 147,000 Ha {see Table 1 below) i.e. more than 18 times the size.

Lowland heaths are subject to very different recreational pressures as the nature of the habitat has
allowed visitors to create new path across the site over the dry sandy soils. The northern upland
moars are mainly based on peat deposits that are wel and not easily negotiated away from paths.
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61.

62.

63.

64.

Recreational pressure in the upland moars is therefore generally confined to well used paths that are
maintained. The density of paths through the moors is also much lower on the northern upland
heaths than lowland heaths.

These factors mean that the level of visitor penetration into the South Pennine and North Pennine

European sites is likely to be very small compared to its total area.

As stated in paragraph 5.7.3 of the AA 2014 there is no evidence that the current level of recreation
is having a negative impact upon the European sites and therefore no evidence of an effect that

would warrant the use of the Precautionary Principle or satisfy the view of Sullivan J as above.

Table 1 Comparative areas of heathland sites.

'European site i Area Ha |
Thames Basin Heaths SPA | 8,274.72 |
Dorset Heathlands SPA | 8,168.79 |
Dorset Heaths SAC f 5,730.73 |

North Pennine Moors SPA ' 147,248.41 |
Morth Pennine Moors SAC | 103,109.42 |
South Pennine Moors SPA | 66,207.01

_South Pennine Moors SAC | 64,983.13 |

Source JNCC

Data that has been gathered on the upland moors quoted in the AA 2014 e.g. Finney et al 2005
(para 5.7.17) refers to data collected from the Pennine Way which is one of the busiest routes on the
Moors. While the data showed a disturbance effect in 400m sirip either side of the path it does not
demonstrate and owverall impact on reproductive performance of Golden Plover. There is no
assessment in the AA 2014 of how these disturbance effects may result in an adverse effect upon
the integrity of the SPA i.e. would the population of birds, across the entire site, be limited by such
recreational pressure. It is highly unlikely, given the scale of the upland moors, that such localised

effects would result in an impact at the population scale.

Etfects of dogs, Trampling and Erosion, Urban edge effects, Fires, Cat predation, and
Urbanised Avifana

All of the above impact pathways are cited in the AA 2014 however nowhere in the document is
there any assessment of whether these impacts have an adverse effect upon Integrity of the
European siles. As with the previous sections much of the research cited is from studies of lowland
heaths and therefore not comparable. Many of the statements are unsupported by any scientific
evidence or reference to published literature. No attempt is made to assess how the proposed
SHLAA sites will affect the overall population levels in the area and what level of additional pressure

they will generate.
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65.

66.

67.

68.

69.

Avoiding Impacts and or Mitigating Impact

The Core Strategy PD imposes a redistribution of, and reduction in, housing development on the
basis of a need identified in the AA 2014 (see HO3 and paras 5.3.53, 5.3.59, 5.3.62, 5.3.63, of the
Core Strategy PD). The redistribution / reduction is also summarised in Table 1.1 of the AA 2014.
The Core Strategy PD also incorporates Policy SC8 “Protecting South Pennine Moors and their zone

of influence”.

The need for housing redistribution / reduction appears to be based on an assumption that it
(together with alternative recreational sites and mitigation of residual impacts (see E5.1 of AA2014))
is necessary to safeguard the European sites. But this is not adequately evidenced or justified in the
AA 2014, For example, nowhere in the AA is there any consideration of how the new housing
relates to projected population change in the area.

The logic presented as between the AA 2013 / AA 2014 and the Core Strategy PD is entirely
circular. The AA 2013 suggesis as a “preliminary idea” (based on the authors’ acknowledged
absence of sufficient data) the need to reduce / redistribute development (para 8.3.1 to 8.3.5). These
“preliminary idea” recommendations were made before the survey data was available. The AA 2014
is then based on the Core Sirategy PD reductions / redistributions in polices H03 and SC8 but the
Core Strategy PD is expressed to be based on the AA 2014! . 8o nowhere in the AA 2014 or
elsewhere is there an explanation or juslification presented of the extent and nature of the reduction
! redistribution imposed by the Core Strategy PD in policies HO3 or SC8.

Rather than referring back to the “preliminary idea” of requiring a reduction / redistribution of
housing as presented in the AA 2013, the AA 2014 should have made a re-assessment of impacts
upon the relevant European sites in the light of the further evidence (and indeed other evidence
which to date is missing from the analysis), concluded whether significant effects on the European
sites were likely, then reassessed in the AA 2014 the need for the avoidance and / or mitigation
measuras previously assumed to have been necessary, and presented proportionate avoidance /
mitigation measures necessary to address the specific likely impacts identified. The Core Strategy
should then have reflected this analysis.

The highly restrictive (for housing) avoidance / mitigation measures presented in the AA 2014 (ie
Policy SC8 together with the reduction in housing numbers / redistribution of housing in HO3) are not
adequalely justified by evidence presented in the AA. There is no evidence that they are
proportionate or necessary. For example the restriction of housing numbers within 2.5km of the SPA
is not based on any evidence of a demonstrable affect upon the European sites’ integrity. In
paragraph 6.3.3 AA 2014 it is staied that “Within 2.5km zone new development must avoid direct or
indirect impact on supporting habitats”. As discussed above the SHLAA sites support only 1 species
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for which one of the SPAs (the Morth Pennine SPA) were designated (Curlew) and the AA 2014
concludes that there is no adverse effect upon the integrity of the North Pennine SPA. The scientific
evidence does not justify the proposed restriction.

Sustainability Appraisal
70. The Bradiord Core Strategy Publication Draft has been the subject of a Sustainablity Appraisal (SA)

which incorportes the reguirments of a Strategic Environmental Assessment Directive 2001/42/EC.
The SA report® relies on the flawed HRA and reproduces the errors that have been highlighted
above. The SA report cannot therefore be relied upon in respect o the assessment of impacts upon
the European sites.

? Sustainability Appraisal of the Bradford Core Strategy Publication Draft. Sustainability Appraisal
Report. AMEC Feburary 2014
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3 Approach Going Forward

71

72

oz A

74.

75.

76.

1.

For the reasons set out above the AA 2013 produced for the Core Strategy FED and the AA 2014
produced for the Core Sirategy PD are flawed both from a legaliprocedural point of view and
scientifically. As such the severe restrictions imposed on housing in the Gore Strategy PD (in Policy
SC8 and through HO3) are also unjustified.

As set out above the approach adopted by the authors of the AA 2014 and 2013, rather than being
an objective assessment of scientific evidence, relies too heavily on assumed risks which are not
evidenced in relation to the circumstances of these European sites in these areas.

The assessment undertaken to date must be reviewed, addressing all the deficiencies highlighted in
this report above.

As part of the review a reassessment of the proposed avoidance / mitigation measures to ensure
protection of the European sites must be undertaken. Such measures must be demonstrated to be
necessary, proportionate and efiective 1o address the likely evidenced impacts identified. The
review musi present the various options in terms of policy wording which might be available for

incorporation into the Core Strategy so as to ensure the necessary protection of the European sites.

The policies set out in SC8 and HO3 are unduly restrictive and it is unlikely that the nature and scale
of the restrictions imposed are required 1o allow the reguirements of regulation 102 1o be met.
Consideralion should be given to adoption of a policy which secures protection of the European siies
through the imposition of requirements as regards further data collection, which is the approach
adopted by the authors in relation to atmospheric pollution (para 5.5.12 A 2014). In accordance with
the “soundness test” (para 182 National Planning Policy Framework) the Core Strategy should adopt
the most appropriate strategy when considered against the reasonable alternatives and deliver
sustainable development consistent with national policy. Unduly restrictive policies which go further
than is necessary, in the context of a core strategy which is a high level document, to secure

protection of the relevant European siies will not meet the soundness test.

The present Core Strategy PD policies SC8 and HO3 cannot be justified by reference to the AA
2013 and AA 2014 and as such cannot be retained.

As explained above, given the high level nature of, and lack of detail in, the Core Strategy it is likely
to be necessary for the Core Strategy to contain within it a policy akin to the prasent Paolicy. This will
provide the necessary protection to ensure that any impacts that are unforeseen at the Core
Strategy stage are addressed later. However the present wording of Policy EN2 is not legally
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compliant as it fails to reflect the provisions of Article 6(4) Habitats Directive as implemented by
regulations 103 and 105 of the 2010 Regulations.

Policy EN2: Biodiversity and Geodiversity

North and South Pennine Moors f
A. Any development that would be likely to have a significant effect on a European Site |
either alone or in combination with other plans or projects will be subject to assessment
under the Habitat Regulations at project application stage. If it cannot be ascertained

that there will be no adverse effects on site integrity then the project will have to be
refused.
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